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IN THE COURT OF APPEAI, OF TANZANTA
AT DAR S SALAAM

ORAM: — MAK; A, JeA., RAMADHANL, J,A, And LUGAKINGIRA, J.A,)

CIVIL APPLICATION NO. 21 OF 2001
In the Matter of an Intended Appeal

BETWEEN

IGNAZIO MESSINA & & 2 o o « o o o « « & « APPLICANT

AND

WILLOW INVESTMENTS SPRL v o « o o o o » « RESPONDENT

(Application for temporary injunction from
the Judgment and Order of the High Court
of Tanzania at Dar es Salaam)

(Kalegeyay J.)
dated the 19th day of November, 1998
in

Civil Case No. % of 1995

RULING

LUGAKINGIRA, J.A.:

In the course of arguing Civil Appeal Mo, 105 of 1998,

learned counsel for the appeliants Mr. Lameck Mfalila, made a

rassionAte plea to the Court to halt the akuquion of the deoroas

which is being challenged in the appenl on the ground that Lhe

exercise was Traught with considerable irregularities and spelt

irxjepar_able loss to the first appellant, now applicant herein,

We found the plea rather unusual, coming as it did at that stage,

and advised learned counsel to make a formal application and show

the basis of the prayer. The application was duly filed by

assisting counsel Ms Fatma Karume, and came on for hearing at

the adjourned hearing of the appeal, Previously, however, counsel .

chjeetions to the application which we heard and upheld, We

reserved our reasons to a later occasion.

o

for the respondents, Mr. Rweikiza, had filed a notice of preliminary



The preliminary objections were four and stated thus:

e That the application has been filed contrary
~to-law and procedure which require that every

application shall be heard by a single judge.

2.  That the application is not brought in good
faith and the applicant is not honest &s can

be seen in the supporting affidavit ...

o That the supporting affidavit is incurably
defective for containing extraneous matters
;'fby way of opinions, arguments, presumptions

and contradictions ..,

4. Thet the application is res judicata and the
yurported grounds and reasons therefor are
not which can be said not to have been fore-

sesable during the carlier applications.

.In respect of Objection 1, Mr. Rweikiza referred to Rule 55
of the Court Rules which regquires thal every application shall be
heard by a single judge save that the judge may adjourn the
application for determination by the Court. Ms Karume replied
that Rule 55 provides for the manner of application and that the
application was brought under Rule % (?) because there was né rule

under which the application could have been made to a single judge.

We think the reply is interesting. TRule 55 does not provide
for the-manner o' applicaticn but directs in no uncertain terms
that "Every application shall be heard by a single judge ..."

" The manher of application is, of course, by notice of motion as
provided under Rule 45. Moreover, this being an application for
stay of execution, although ingeniously cslled an application for

injunction, Rule 9 (2) (bv) applies. In view of these express
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provisions, it is not available to resort to Rule 2 (2) which can

-

ba resorted to only where no provision is mede in the Rules. Once
the appllcatlon i made under the rules afores a1d it has to be
heard by a smingle judge and the Court has no jurisdietion in the
matter unless the single judge sees it fit to adjourn the applicatinn
for determination by the Court. The Cowrt in this case directed for
a formal application to ba presented not beoause it considered itself
a5 vested with jurisdiction to entertsin the seme but because it was

taken aback by Mr. Mfalila's prayers and was keen to see the legal

basis for same. As it turnmed out, no such basis was established.

Regarding Objection 2, Mr. Rwsikiza pointed out that in
paragraphs 13 and 14 of Captain Guiseppe Fedele's supporting
affidavit to the aﬁplication, it is denied that he, Fedele, gave
instructions for cessation of operations in Dar es Salssm, spparently
to frustrate the execution of the decree, but in paragraphs 29, 30
and 31 he admits stepping sll aperations in Tanzania. Ms Karume's
renly to this was that the credibility of the deponent did not go
to the eompetence of the application. We think, with respeat, it

does. An affidavit wh;ch 15 talnted with untruths :us no a“fldavnt
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at alJ. and cannot be ro’.l:ed upo to support an apphcatmn. I‘alﬁc

B -

evid:irﬁg cannot be acted upon to resolve any .Lssue. The falsehood

in this case geses to the root of the applicetion because the

applicant has already dishenestly frustrated the execution of the
decree. Thé applicant.cennot then turn around and ask the court
to assist in staying or restraining executien. Henoe even if the

. application were properly before us, but it was not, we could not

have found our way to granting it.
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