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IN THE COURT OF APFEAL OF TANZANIA

AT DAR ES SALAAM

CIVIL AFPPLICATION NO, 53 OF 2002
' BETWEEN
D. B. SEAPRIYA & COue LTD. eccocsceecosees APPLICANT
AND .
BIZH INTERNATIONAL Be Vo ececceceseeses RESPONDENT
(An opplicoiion for stay of execution
of the dccision of the High Court of
Tanzoaniz at Dar es Salaam)

(lisuml‘l- nl( )

dated the 6th day of llay, 2002

- in
Misc, Civil Case Nos 243 of 2001

RFASONS FOR DECISION

RAMADHANI L JeAl:
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Cn 12th June, 2002, I allowed a prelimincry objection but

reservad my reasons which I now give.

The applicant filed = notice of motion seeking to stay the
execution of the decision of MSUMI, J.K. The respondent countered
thot by rrising a preliminary objection that the affidavit filled
by the ~r-licant cortravencs s. 8 of the Hotzries Public and
Commissicuors {or Onths Ordinance, Cap, 12. It was contended
that tho ~"fidavit <o25 not indicnte the place where it was sworn.
lire Gecrg. Kilindn, losrned advocat: for the rospondent, submitt.d
that s. ¥ rugquires o jurat to show the place - = which an affid-vit
vaz sworn., 'The lesorred ndveocate owvscerved thaz there is 2 rubher
stamp impr:ission of llossrs. El Mnaiery Advecatf.:z containing the

name “Lov s Solaam-.  However, ilr. Kilind® s7:72 that thot wos not
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. enough and does not comply with the law. He referred me to a case

of the High Court of Kenya: Norok Transit Hotcl Ltds & Giden Letoya Hapu

- o asaimae

v. Barclays Bank of Kenys Ltd., Civil Case No. 12 of 2001 (Milimoni

«ame

Commercin) Courts). He also cited Msoza Tronsport Ltd. v. Nzareki

Investment Co. Ltd., Civil Application No, 16 of 1992, (CAT)

wae oea

(unraported).

In reply ‘rof. G. Mgcngo'Fimso for the épplicant said that
the defect decs not go to th: root of the afficavit, He said that
an affidavit is cvidence in court and that it consists of two
things: the facts stated =nd the oath., He argued thnt the affidavit
in question sctisfies both and that the omission to state wﬁere it
was sworn is remadied by the rubber-stamp impression. He said
that the Kenyan case is bad 1w because the purvose of s. 5 (in
pari materia with our s, 8} wos not discussed. He subuitted that
the purposc of that section is to authenticote thnt the depconent
was actually sworn. Dvidencs of thzat, he argued, is availoble
in the prescnt case. The lezrned advocnte pointed out thot the
Court of foponl cnse ds drrel:vont bacauss it dealt with o non-

disclosure of the scurce of informotion,.

Mro Hilind® responded wy saying that if an affidavit is
defective then Lhore is nothing before the Court and it ought to

be struck oul heesuse thicr: iz nothing to omend,

First of 211, vith 21 due rasoect t-o Tref.,  Fimbo, his
trontment of on affidevit 2z contairing two things is too

simplistic mad casucl. sn aifidavit bos been defined as 2 writisr

decurent coninining mctarizl ond relaevart facts cr stateamonts
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relating teo the matters in question or issue and sworn or affirmed
and signed by the deponent before a person or officer duly nuthgrized
te adaninister any oath or affirmaticn or take any affidavit. It
follows from this definition.thzt an affidavit is governed by

certain rules ond requirements that have to be followed religiously.

After the cbove introductery remark cf what is an affidavit
and what it contains, lot us see vhat scetion 8 of Cap.: 12

prescribes:

Every Notary Public and Commiésioﬁcr for
Oaths bufore whom any ozath or affidavit
is tiken or made un&er this Ordinance
sh2ll) state truly in the jurat of
attestotion at what place and on wha
data the ~ath or affidavit is taken or

nade. (Emphosis.is mine.)

I am unabl: te ogrese with Trof. FPimbo's submissicn., The
.

soction categorienlly provides thot the place a2t which an oath
is tnken hos te be sghown in the jurat.” The requiremont is
mnd2tory:  loteory Tublics and Commissicners for Caths ghall
stnte truly in th: ‘urat ~f attestation at what plcce and on what
dirte the s2th v affidowit is tohion or mndev s The use of the
word ctruly in my considered cpinion underscor:s the neced to
follow the lettoer of the wrovisione, This provisisn is not A

sheer tochmicnlity s irof, Fimb~ would want this Court t- find.

Folsbury's L-us -f Dagland, Vrl., 17 parcsreoph 316 emvhasizes
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in the form of a jurat. That case also said that defective
affidavits could be filed with the leave of the court, Here

such leave was nol even asked for.

I have surveyed the affidavit of Kishor Shapriya and it is
glaringly evident that the jurat does not disclose the place where
the affidavit was made. Admittedly, there is a rubbsr stamp
impression of Mr., E1 Maamry, learned advocate, which has

‘iDar es Salaam” on it. The rubber stamp impression reads:

Said 1, ¥1 Maamry, Advocate Notary Fublic

& Commissioner for Qaths, Dar es Salaam,

This is on all fours with the.ﬁf}f&i;@?ﬂﬁﬁﬂifﬁ{?ﬁ} Ltd, The learned

judge, CNYANGO OTTENC, J., found the affidavit to contravene s. 5, ‘

which is iz pari materia with our s, 8, Pref, Fimbo invited me
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not to b=z rersusded by that aunthority which lhe regarded to be bad
law beca:ss it omittesd to discuss the purpose of section 5. He
submitted vhat the purnose is authenticity that the deponent wes
actually sorm. .ACCﬁrding to Prof. Fimbo authcnticity could be
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achieved hv  the rubher stomp impression. So, to him the omission

is tyivizl.

But == I id atsve the requirensnts to be contained

in an affievit nove all te be obscrved to meike it authentic.

lHere thet nas not bozn t casce. 1%t is rot for a devonent to

wick and cisors vhat ds 2nd what ie not imuortent.
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DAYED at DAR ES SALAAM this 22nd day of August, 2002.

A.S.L. RAMADHANI
SUCHICE OF & TEAL

he original,

( F.L.K. WAMBALT )
DEPUTY REGISTRAR
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